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In the very interesting article on the Judiciary of Massa- 
chusetts, which we print in another column, our readers will 
recognize the pen of Hon. Francis Hilliard, the distinguished 
legal author, who favors this journal with occasional contri- 
butions. We have seldom had the pleasure of reading any- 
thing at once so well written and so full of interest, and hope 
it may prove of equal enjoyment to our readers. 

Law ScHoots.—We reprint elsewhere an article on this 
subject, from the Western Jurist. It will repay the reading 
by those who have taken an interest in the discussion which 
has been going on on this question. We are glad that we 
have succeeded in ‘‘ refreshing’’ our excellent neighbor, and 
are sorry that our articles on the subject of admissions to the 
bar should be construed into ‘‘ manifest hostility to law 
schools, unconsciously entertained and not intended to be 
expressed.’’ Again we beg leave to define our position on 
this question : We are in favor of law schools, but are opposed 
to admitting young men to the bar who are not properly quali- 
fied for its duties. 


Larceny By Joint OwneR.—They have a statute in the 
province of Quebec, which provides that, if any joint owner 
steals or embezzles any money or other property, of which he 
is a joint owner, ‘‘he shall be liable to be dealt with, tried, 
convicted and punished as if he had not been, or were not, 
a member of such co-partnership, or one of such beneficial 
owners.’’ Under this statute, it was held in the Court of 
Queen’s Bench of Quebec, by Ramsay, J., that an indictment 
for karceny will not lie against a partner. The Court said: 
‘¢ To have had the effect sought to be given to it, the statute 
should have stated that the unlawful conversion of the part- 
nership property should be deemed to be larceny. But if the 
act had been drawn in that form, it can hardly be supposed 
it would have passed. Such a law would destroy any tangible 
distinction between guilt and innocence, for partners are 
every hour of the day found unlawfully converting the part- 
nership property, if their acts were strictly examined. The 
simple unlawful conversion of the property of another is not 
indictable, and it should not, in our opinion, be made in- 
dictable.”’ 

SUPERVISORS OF ELECTION APPOINTED BY U. S. Circuit 
Court.—A curious, but highly important function, that of 
appointing supervisors of elections in certain cases, is 
devolved upon the federal circuit judge, by section 2 of the 
amendatory act of Congress, ‘‘to enforce the right of citizens 
to vote.’” 16 Stat. 433. The provisions of this section are 
as follows : 

That whenever in any city or town having upwards of 20,000 inhab- 
itants, there shall be two citizens thereof who, prior, to any registration of 
voters for an election for representative or delegate in the Congress of the 
United States, or prior to any election at which a representative or delegate in 
Congress is to be voted for, shall make known in writing to the judge of the 
Circuit Court of the United States for the circuit wherein such town or circuit 
shall be their desire to have said registration or said election, or both, guarded 
and scrutinized, it shall be the duty of the said judge of the circuit court, 
within not less than ten days prior to said registration, if one there be, or if no 








registration be required, within not less than ten days prior to said election, to 
open the said circuit court at the most convenient point in said circuit. And 
the said court, when so opened by the said judge, shall proceed to appoint and 
commission, from day to day, and from time to time, and under the hand of 
the said circuit judge, and under the seal of said court, for each election dis- 
trict or voting precinct in each and every such city and town as shall, in the 
manner herein prescribed, have applied therefor, and to revoke, change or 
renew said appointments from time to time, two citizens, residents of said city 
or town, who shall be of different political parties, and able to read and write 


| the English language, and who shall be known and designated as supervisors 


of election. 

The duty of appointing election inspectors under this act 
was recently performed by Mr. Circuit Judge Woodruff. 
According to a New York paper, United States Commis- 
sioner Davenport handed in a list of names, some eleven hun- 
dred in all, for the confirmation of the court. One-half 
were named by the democratic party of the city, represented 
by Tammany Hall, and the other half by the republican 


party. 
Mr. E. D. Gale was present in the interest of the Tammany 


organization. 

All the names placed before the judge were confirmed, no 
objection being raised. Some ten or eleven others, which 
completed the list, were confirmed during the day. 


Politics and the Bench. 


Our able contemporary, the Western Jurist, after quoting 
from articles under the above caption, which have appeared 
in this journal and in the Albany Law Journal, (am¢e, pp. 435, 
486), makes the following judicious observations : 


We, too, have our views upon the subject, and confess to the.entertaining of 
more radical notions than either of our contemporaries. We agree that the 
state should not be deprived of the services of its best men in its purely political 
offices, because these men may have occupied positions upon the bench. But, 
in our view, no man should ever be a candidate for a nomination to a political 
office while he holds a seat upon the bench. When he decides that he wants 
a nomination, or even consents that his friends may seek it for him, he should 
atonce resgn. He has noright to sit upon the bench after he has becomea 
seeker for political office. 

A somewhat extended observation and experience, both at the bar and on 
the bench, has convinced us, that even in conscious integrity and the purest 
motives, the human judgment often reflects the bias of education, of associa- 
tion, and of party. It is not necessary that a judge shall be corrupt in order 
to decide according to his party preferences, or to vindicate the interests of his 
associates or friends. Human nature needs all the aids possible, and to avoid 
all the known hindrances to its best judgments,—even then its errors are quite 
too frequent. What peril of a fine would encompass a juror who was tardy in 
his appearance at court on the eve of an election, when it was known that his 
tardiness was caused by an electioneering effort in favor of the judge of the 
court whose authority he had contemned? Judicial discretion, under such 
circumstances, would equal the broadest mantle of charity. The fact is, that 
there is no political position in the land so favorable for the cultivation of 
personal popularity as in the misi prius bench, and it can readily be converted, 
into what the bench should never be, a stepping-stone to political place. 

There are three men from Iowa in the present Congress, who went there 
directly from the bench ; and we have in the present canvass, three candidates 
for Congress who secured the nominations while on the bench, and two of them 
are remaining on the bench and dispensing justice during the canvass. In 
fairness to these men, personally, it ought to be said that they are among the 
best judges the state ever had, and one of the last named is confessedly the 
best district judge in the state ; their integrity is above suspicion, and no man 
who knows them can for a moment doubt that they have and will administer 
the law and justice, as they see it, in perfect uprightness. For them we enter- 

ain the highest respect and confidence and sincerely desire their election. 
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But, in our view, their course in this respect is a mistaken one. It is an evil 


and a growing evil. The sooner it is corrected, the better. 

With the foregoing views we substantially agree. We think, 
1, That no judge should seek, work, or intrigue for a political 
nomination while on the bench. 2. If a judge is sponta 
neously nominated by a political convention, for a political 
office, there is nothing in the fact that he was on the bench 
when so nominated, which should, of itself, preclude him 
from accepting it; but when he does accept it, he ought to 
retire from the bench, or, at least, suspend the exercise of 
his judicial functions during the canvass, and allow his friends 
to do the electioneering. 





Centralization—Uniformity—A National Commer- 
cial Code. 

The Daily Register says: 

There is a manifest tendency to centralization in law as well as in govern- 
ment. In law this tendency manifests itself in the advocacy of a unity of 
practice and forms of procedure. Let any one scan the history of juris- 
prudence in the several states, and he will notice an assimlation in the laws 
and in their interpretation clearly shown in all the states. If law is the embod- 
iment of right and justice, it should be one and the same in the states and in 
the nation, for these two principles are immutable. In such of the states as 
have adopted Codes of Procedure, and thereby superseded the common 
law, there is a very striking resemblance in them all. It is probable that, one by 
one, the states will adopt this reform, and, by proper attention on the part of 
the legal profession, these codes can be assimilated each to the other and one 
general system of practice made to prevail throughout the Union. This is a 
“consummation devoutly to be wished,’’ because uniformity of procedure will 
do much to harmonize the present somewhat discordant elements of judicial 
opinion and practice of the courts. 

We think the writer of the above makes a mistake when he 
designates the tendency to uniformity and homogeneousness, 
by the term centralization. Uniform codes of law voluntarily 
acquiesced in by local governments, do not necessarily imply 
centralization. Such uniformity only becomes centralization 
when it is enforced by a superior central power. There is, 
under the federal constitution, no central power which 
possesses jurisdiction to enforce this uniformity, unless it be 
with respect to commerce between the states. It is a question 
worth the attention of the bar of the country ,whether Con- 
gress does not possess the power, under that clause of the 
constitution which delegates to it the regulation of inter- 
state commerce, of establishing a uniform commercial code 
for the whole country. We do not believe that Congress 
ought to attempt the exercise of such power if its existence is 
doubtful ; but at the same time, when we consider that com- 
mercial paper, emitted by private individuals and corporations 
plays a far greater part in facilitating the exchanges of the 
country than legal tender notes, it seems scarcely tolerable 
that such paper should be governed by onekind of law in New 
York, and by another in Missouri. And yet such is the case 
in one very essential particular at least. It was held in New 
York, that a person who has suffered himself, through the 
fraudulent representations of another, to sign a negotiable 
instrument, supposing it to be something else, cannot resist 
payment of such paper, when in the hands of an innocent 
holder for value. Chapman v. Rose, anfe, p. 242. The con- 
trary was held in Missouri in Briggs v. Ewart, 57 Mo. 245, a 
case which has met with universal dissent on the part of the 
profession, so far as we have heard any opinion expressed. 





—CHARLES M. KELLAR, a prominent member of the New York bar, and 
one of the foremost patent lawyers in the country, died recently. 









Something About Judges. 

We have in our mind’s eye two conspicuous examples of 
men who, without being members of the legal profession, ex- 
ercised the functions of the judge, the one a soldier, the other 
a sailor. We shall not attempt to moralize on the lesson 
taught by these examples, further than to suggest that they 
teach that it is better that every man should stick to his own 
calling. 

The first was no less a personage than the Emperor Julian, 
surnamed the Apostate, who often placed himself by the side 
of his Praetorian prefects on the seat of judgment. ‘‘ The 
acute penetration of his mind,’’ says Gibbon, ‘‘ was agreeably 
occupied in detecting and defeating the chicanery of the ad- 
vocates, who labored to disguise the truth of facts and to 
pervert the sense of the laws. He sometimes forgot the gravity 
of his station, asked indiscreet or unseasonable questions, and 
betrayed, by the loudness of his voice and the agitation of 
his body, the earnest vehemence with which he maintained his 
opinion against the judges, the advocates and their clients. 
But his knowledge of his own temper prompted him to en- 
courage, and even to solicit, the reproof of his friends and 
ministers ; and whenever they ventured to oppose the irregu- 
lar sallies of his passions, the spectators could observe the 
shame, as well as the gratitude, of their monarch. The decrees 
of Julian were almost always founded on the principles of 
justice ; and he had the firmness to resist the two most danger- 
ous temptations which assault the tribunal of a sovereign un- 
der the specious forms of compassion and equity. He decided 
the merits of the cause without weighing the circumstances of 
the parties ; and the poor, whom he wished to relieve, were 
condemned to satisfy the just demands of a noble and wealthy 
adversary. He carefully distinguished the judge from the leg- 
islator ; and though he meditated a necessary reformation of 
the Roman jurisprudence, he pronounced sentence according 
to the strict and literal interpretation of those laws, which the 
magistrates were bound to execute, and thesubjects to obey.”’ 

It must be confessed, if this account be correct, that Julian, 
notwithstanding his lack of judicial dignity, did very well asa 
judge; but he was a philosopher ‘and an orator, as well as a 
soldier, and many of his compositions have come down to us 
as models of finished Greek and forcible Latin. Asto the 
other example, that of the sailor, we shall leave our readers to 
judge whether he too was a philosopher. 


An account of this hero we find in a late chapter of Gov- 
ernor Foote’s ‘‘ Reminiscences,’’ which are being published 
in the Washington Chronicle. It was after the Louisiana 
purchase, and there was a dispute between our govern- 
ment and Spain, as to whether a portion of the present 
state of Louisiana, including the town of Baton Rouge, 
was included in the purchase, or whether it was a 
portion of Florida. At length the American inhabitants 
of this portion of territory, tired of the oppressions of 
the Spanish officials, rose up in insurrection, and without 
bloodshed overturned the Spanish authority and estab- 
lished a government ‘‘ republican in form.’’ The high court 
of judicature of the new empire, consisted of Fulwar Skip- 
with, a polished gentleman, who had been a consul of our 
government in France, and who is honorably mentioned in 
Mr. Jefferson’s ‘‘ Life and Correspondence,’’ with whom 
were to be associated an unassuming farmer named Thomas, 
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and a bluff and plucky old sea captain whose name is forgot- 
ten. The court was to meet for the first time in a log house, 
in which a platform of planks had been erected, and on it 
placed their chairs for the judges. Governor Foote says: 


About the hour of nine o'clock in the morning, Fulwar Skipwith, dressed in 
the richest and most imposing vestments, which he had brought with him from 
the renowned French capital, made his appearance in the village of Baton 
Rouge, in a splendid coach, drawn by four magnificent horses, with a coach- 
man dressed in full livery and a postillion to match. He drove up very 
grandly in sight of the crowd which the occasion had naturally drawn together. 
His carriage door being opened, he descended to earth, and strode with all 
the pomp of majesty within the humble tenement where he was expecting soon 
to act so important a part. He advanced to the platform, and after bowing 
with an air of gracious condescension to the staring multitude, took his seat 
and waited with absolute quietude for the coming of his official confreres. In 
a few moments the plain and unassuming farmer-justice displayed his person 
before the door of the court-house, seeming not to know exactly how to dis- 
pose of himself, when Mr. Skipwith, observing his embarrassment, beckoned 
to him most graciously to come forward, pointing him at the same time to the 
vacant seat nearest himself, as being the one which he was expected to occupy. 
Thus encouraged he advanced to the platform, and after cordially saluting his 
venerated associate, plumped into the chair which he had been bidden to honor, 
So soon as his confusion had passed away, and he had begun visibly to feel 
quite at home in his dignified position, Mr. Skipwith leaned forward, and in a 
sotto voce tone, thus addressed him: ‘“ Brother Thomas, I presume we can do 
little more to-day than organize the court and designate a chief justice. To- 
morrow we shall be able to address ourselves to our duties as the adminis- 
trators of the justice of the land.’ After a little hesitation, Judge Thomas 
spoke out, quite audibly, but with the most marked deference: ‘‘ Why, as to 
that, Mr. Skipwith, you will have, of course, to be chief justice, knowing, as 
you must do so well, how to perform the duties of the place." To this sug- 
gestion Mr. Skipwith responded: “I am decidedly of opinion, Brother 
Thomas, that the station of chief justice is one which ought neither to be 
sought nor declined. If my worthy brethren of the bench call me to this 
honor I shall certainly not refuse it.'’ In a few minutes more the judicial 
triumvirate was complete, for the ‘Old Man of the Sea’ made himself visi- 
ble in the court-yard, clad in a naval uniform, which was now much the 
worse for wear, with a rusty sword hanging at his side, and with an impetuosity 
which brooked of no delay, rushed within the portals of this palace of justice, 
and, staring fierecely at Skipwith and Thomas—who, he evidently thought 
had done him wrong in ascending the platform before he should have arrived 
—pushed forward ut once to the vacant chair and seated himself therein with 
an airand manner which clearly indicated the conviction that rested on his 
mind, that he was himself the very embodiment of the new government. So 
soon as the sensation caused by the arrival of so august a personage seemed to 
have a little subsided, Mr. Skipwith turned to his grim-looking associate, and 
repeated the words which he had previously uttered, in regard to the chief 
justiceship and the order of proceeding proper to be adopted ; when up jumped 
this terrible son of Neptune, exclaiming: ‘Oh, as to the chief justiceship of 
this court, that’s a question d—d easily settled. I am the chief justice of this 
court, by God!” 


And this he is reported to have said, not without a significant glance at the 
sword which dangled from his belt. ‘‘ Ah!"’ says Skipwith, “if you desire to be 
chief justice, be assured that no ene here will dispute your claim to this 
dignity." Upon which, the new chief justice, glancing fiercely around the 
room, where by this time a large crowd had collected, called to the officer in 
charge of the jail, wherein several prisoners had been recently incarcerated, 
and demanded of him in tones that almost shook the building, what criminals 
he had in his keeping. This officer responded that there were several. ‘‘ What 
are their offences?’ asksd the rampant chief justice. ‘‘ Why,” responded the 


functionary, thus boisterously interrogated, ‘‘ there is one fellow in for larceny, | 
and another for murder.” ‘ Bring out the wretch charged with murder imme- | 


diately,” vociferated the chief justice. This mandate was obeyed quickly. 
Meanwhile this Jeffries of the new world, was ‘nursing his wrath to keep it 
warm,"’ and preparing, as the English Jeffries was want to do, to chastise the 
alleged culprit with “the rough side of his tongue ‘'—all the while looking 
eagerly toward the door for the appearance’ of his destined victim. The 
wretehed man was presently dragged forward and brought within sight of the 
court. ‘Stop him there! "’ bawled the chief justice, when, rising from his seat 
aud drawing up his person to its fullest altitude, which was about five-feet five 
inches, and projecting menacingly his rotund and ‘‘ well-lined "’ paunch, he 
looked the trembling prisoner in the face, with a physiognomy that might well 
have reminded the admirers of Milton of his description of another much- 
dreaded personage, (‘' fierce as ten furies, terrible as hell’), and propounded 
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this horrific interrogatory: ‘‘ What have you to say why sentence of death 
should not be immediately pronounced against you?” ‘ Why,” with most 
overwehlming embarrassment the poor fellow, trembling from head to foot, 
answered, ‘‘ may it please your honor, I have employed this here lawyer to de- 
fend me,” pginting to a young and fine-looking gentleman seated in the court- 
house, and apparently watching the proceedings in progress with the most in- 
tense interest. ‘‘ What!" exclaimed the chief justice, ‘‘ you have employeda 
lawyer, have you?"’ Then putting on the whole armor of insult and menace, 
and glancing toward the barrister in question (who, of course, could not be 
any other person than our friend Judge Turner, in after years playing the part 
himself of a criminal judge in New Orleans),with that morbid suspiciousness 
of aspect so often exhibted of late in some of our courts in reference to the saga- 
cious and erudite members of the legal profession, on the part of ignorant and 
presumptious persons, he thus addressed him: ‘‘Oh! by G—d! none 
of your quirks and quibbles of the law ; if you are guilty, which I have damned 
good reason to believe, I'll be damned if you ever slip through these fingers !'’ 
holding both his red and chubby-looking hands aloft, and stamping with his 
right foot so potently as almost to break his way through the platform upon 
which he stood. After great effort, Mr. Turner succeeded in procuring a delay 
of five days before the trial should be brought on ; and, in the meantime, news 
reached Baton Rouge that Mr. Madison had succeeded in his negotiatiou 
with the Spanish crown, and that what was so near becoming the sovereign 
state of Florida, would henceforward be a part of the United States of Ameri- 
ca, the inhabitants of which would never be again exposed to the insolence 
and oppression of the provincial agents of King Ferdinand, or those of any of 
his successors of true Bourbon blood and derivation. 





Criminal Procedure—Sentences upon Information 
for Misdemeanor Containing Several Counts— 
Amendment of Record after Close of Term. 


THE PEOPLE ex rel. MICHAEL MANYX v. GEORGE T. 
WHITSON, SHERIFF. 


Supreme Court of Illinois, September 28, 1874. 


Present, Hon. PINCKNEY H. WALKER, Chief Justice. 
‘* SIDNEY BREESE, 
** W. K. MCALLISTER, 
‘JOHN SCHOLFIELD, | 
‘* JOHN M. Scorrt, 
** BENJAMIN R. SHELDON, 
‘* ALFRED M. CRAIG, 


- Justices, 


1. Criminal Procedure—Sentences upon Several Counts.—Where a prisoner 
was tried, upon an information containing one hundred and five counts, for selling liquor 
contrary to a statute, and was convicted upon forty counts, the verdict not specifying 
which counts, and was sentenced to ten days’ imprisonment upon each count ;—Aedd, 
that the judgment was entire ; that the several sentences of imprisonment were concur- 
rent in point of time, and that when one had expired, all had expired. 





2. Power to Correct Judgment after Close of Term.—At common 
law, a court has no power, in a criminal case, to correct its judgment after the close of 
the term. 

3- Case Followed.—£x parte Lange, 18 Wall. 163, stated and approved, 
and its doctrine applied to the present case. 


The facts are fully stated in the opinion. 





Edgar Anderson, for relator; Edward P. Vait, state’s attorney, 
contra. 





Mr. Justice MCALLISTER delivered the opinion of the court. 


The question for decision in this case arises upon Aadeas corpus” 

| awarded at a former day of this term, upon’the petition of Michael 

| Manyx, alleging that he was unlawfully imprisoned by the sheriff 

| of Schuyler county, by virtue of a supposed final judgment or sen- 

| tence of the county court of that county. In support of which 

| allegation, various matters were set forth, and certified copies of 
the record of said court, so far as material to the questions raised, 

| were attached to the petition and made a part thereof. By the re- 
turn of the sheriff, which merely sets forth a copy of the judgment 

| as the cause of the caption and detention of relator, and a stipula- 


| tion between his counsel and the state’s attorney, the record of 


| proceedings in the county court is before us, with the same effect 
| as if it had been sent up in return to a writ of certiorari accom- 
panying that of Aabeas corpus. The case before us is this: At 


; the March term, 1874, of the County Court of Schuyler County, 
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the state’s attorney, upon affidavits filed, and by leave of the 
court, filed an information against Manyx for alleged violations of 
the act, approved January 13, 1872, entitled ‘‘an act to provide 
against the evils resulting from the sale of intoxicating liquors,” 
etc., the information containing more than one hundred counts. 
The case was tried upon a plea of not guilty, and a verdict re- 
turned of guilty, as charged in the complaint, upon forty counts. 
Whereupon, at that same term, as appears by the record, the court 
sentenced the prisoner to ten days imprisonment upon each count. 
On this judgment relator was, on the 26th day of March, 1874, 
committed to the county jail of that county, and there confined 
until the 26th day of June, when he was discharged upon a writ of 
habeas corpus, issued upon the prisoner's petition, by Chief Jus- 
tice Walker, at chambers, on the ground that, by the terms of the 
sentence entered of record, the prisoner had undergone the pun- 
ishment to which he was sentenced,—all of the terms having com- 
menced and ended simultaneously. It is conceded by the state’s 
attorney that there was no judgment entered for any fine or costs, 
and he does not question the propriety of the ruling of the chief 
justice in discharging the prisoner for the reason stated, and we 
may add, that although neither the county court nor this court 
have any right to review that decision, yet in our opinion, it was 
upon well settled legal principles entirely correct. That decision 
did not involve the question whether it was competent: for the 
court to have entered consecutive judgments of so many days im- 
prisonment on each count, when no particular counts of the one 
hundred and five contained in the information, were specified as 
comprising the forty on which he was found guilty, or whether 
consecutive judgments can be entered without a statute authorizing 
it. It was sufficient that, so far as appeared by the record, there 
was no attempt to enter consecutive judgments. The judgment 
was entire. The several sentences of imprisonment, if they could 
be called several, were concurrent in point of time, and when one 
had run, they had all expired. 1 Bish. Cr. Procedure, sec. 1129; 
Miller, Warden, etc. v. Allen, 11 Ind. 389; James v. Ward, 2 Met. 
(Ky.) 271; Buck v. The State, 1 Ohio State, 61. 


After the prisoner was so discharged upon hadeas corpus, and at 
the August term, 1874, of the county court, at the March term 
whereof he had been convicted and sentenced as above stated, 
said court, upon the petition of the state’s attorney and ten days 
notice to prisoner, entered an order amending the judgment of the 
March term, and directing the same to be entered nunc pro tunc, 
to the effect, that defendant, Michael Manyx, be imprisoned in the 
county jail for the term of ten days, and fined in the sum of 
twenty dollars on each of the forty offences or counts of which 
the jury in their verdict found him guilty, the term of imprison- 
ment on each subsequent count after the first to begin on the ter- 
mination of the term of imprisonment on the one next preceding, 
and that he be imprisoned until said fine and costs of prosecution 
herein are paid; and, therefore, it is considered and ordered by 
the court that the people of the state of Illinois recover of the 
said defendant, Michael Manyx, the sum of twenty dollars fine 

. for each of the several forty counts of the information of which 
the jury found him guilty, being in the aggregate the sum of eight 
hundred dollars, and also their costs herein, and may have execu- 
tion therefor. Upon a certified copy of this last mentioned order 
of judgment, Manyx was re-arrested by the sheriff and commit- 
ted to the county jail of Schuyler county ; and which the sheriff, in 
his return to the writ of Aabeas corpus issued by this court, has 
set up as the cause of prisoner's caption and detention. If the en- 
try, at the August term, of the order amending the judgment of 
the March term was a mere error which would subject it to rever- 
sal upon writ of error, then we have no authority to discharge 
upon Aabeas corpus. But if, on the other hand, the county court 
had no power or jurisdiction to make it, then it is absolutely void, 
and we not only have authority, but it is our duty to discharge the 
prisoner from that unjust, because unlawful, imprisonment. 


Amendments in criminal cases are entirely excepted out of the 
operation of the statute of amendments and jeofails, and the ques- 
tion of the power of the court to alter or amend its judgment, at a 
subsequent term, is therefore to be determined by the common 
law. The rule, as laid down by Starkie, in his work on criminal 
pleadings, is, that during the term, assizes or session, in which 
judgment is given, it remains in the breast of the court, and he 
states that the fine imposed, or any other discretionary punish- 
ment, may be varied, but he adds that after the term it becomes 
matter of record and admits of no alteration. 1 Stark. Cr. Pl. 262. 
Chitty says: ‘‘In case of misdemeanors, it is clear the court may 
vacate the judgment passed, before it becomes matter of record, 
and may mitigate, or pass another, even when the latter is more 
severe, and the justices at sessions have the same power during 
the sessions, because it is regarded as only one day; but they 
carnot do it at any subsequent period, unless an adjournment be 
entered on the roll, and no court can make any alteration when 
once the judgment is solemnly entered on the record.’’ 1 Chit. 
Cr. Law, 721. So Archbold says: ‘‘A judgment pronounced by 
a court of oyer and terminer or jail delivery may be altered or 
amended by the judge at any time during the same assizes; a 
judgment by a court of quarter sessions may be altered at any 
time during the same sessions, and a judgment of the Court of 
Queen’s Bench at any time during the same term, provided the 
sentence be not actually entered of record.” 1 Arch. Cr. Pr. & 
Pl. (Am. Ed.) 186. In the State v. Harrison, 10 Yerg. (Tenn. R.) 
542, the court observed that the judge, during the term, is a living 
record, and, therefore, during that period of time he may alter 
and supply, from his own memory, any order, judgment and de- 
cree which has been pronounced, and this because, having made 
them himself, he is presumed to retain them in his recollection. 
But, at common law, after the term had elapsed, the judge had no 
such power, because it was supposed that there would be a period 
at which a judge would cease to retain in his memory the things 
which had been ordered and adjudged ; and that period, it was 
well conceived, might be the end of the term, as he would be apt 
to dismiss from his thoughts the things which had been previously 
passing in them. It is, however, a very delicate power and might 
be subject to much abuse, especially in criminal cases, if the ex- 
tent to which it might be carried was not well defined and prop- 
erly checked by law. By analogy to this principle, it has been 
held that in criminal cases before a justice of the peace, the 
power of that magistrate is completely exhausted when the record 
of conviction has been made and signed, and final commitment 
made. The People v. Duffy, 5 Barb. 205; The People v. Brown, 
23 Wend. 47. . 


In the recent and very interesting case, ex arte Lange, 18 Wal- 
lace, 163, the power of the court in criminal cases to alter its judg- 
ment after the prisoner has suffered part of the punishment under 
it, received a very exhaustive discussion in the Supreme Court of 
the United States. Lange had been indicted in the United States 
Circuit Court, under the act of Congress, for stealing, etc., certain 
mail bags belonging to the post-office department. Upon trial, he 
was found guilty, and the value of the bags appropriated was 
found to have been less than $25. In that case the punishment 
provided by the act is imprisonment for not more than one year, 
or a fine of not less than ten, nor more than two hundred dollars. 
The court sentenced the prisoner, upon the verdict, to one year's 
imprisonment avd to pay a fine of two hundred dollars, on which 
he was committed to jail in execution of the sentence. The next 
day after his commitment he paid the fine to the clerk, who 
turned it over to the United States Treasurer. Some five days 
afterwards the prisoner was brought before the court, at the same 
term, and an order was entered vacating the former judgment, and 
the prisoner was again sentenced to imprisonment for one year 
from that date. Having been committed on this latter sentence, 





he applied to the supreme court for the writ of Aabeas corpus and 
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certiorari, and return having been made of the proceedings in the 
circuit court, it was held that the second sentence was a nullity, on 
the ground that, while the first sentence was irregular, in that it 
included both imprisonment and fine, while the law affixed but 
one, still it was not void, and the prisoner having suffered part of 
the imprisonment and paid the tine which had gone into the treas- 
ury, and that being one of the punishments prescribed for the 
offence of which he was found guilty, the second sentence was in 
effect to punish the prisoner twice for the same offence, and pro- 
hibited by both the common law and bill of rights; that the 
second sentence was therefore void, and the prisoner entitled to 
be discharged. 

That case is not so clear as the case at bar. There the court in 
the first sentence of Lange added to his.punishment more than 
the law permitted. Fine and imprisonment were both imposed, 
when the statute required that it might be one or the other, but 
did not authorize both. In the case in hand, the statute required 
both fine and imprisonment and the court imposed only the latter. 
The people could not have sued out a writ of error for the omis- 
sion to add the fine, and the error being in the prisoner’s favor, he 
could not have taken advantage of it. So, that if the first sen- 
tence was not void in Lange’s case, it certainly was not in the 
case at bar. The sentence being legal, and the prisoner having 
suffered the punishment according to the legal effect of that sen- 
tence, the second judgment was void according to the ruling of 
Lange’s case, without reference to the question of the want of 
power to enter it at a subsequent term. 

The state’s attorney takes a very singular position. He says 
the clerk did not enter the sentence which the court pronounced, 
and therefore there was no judgment at the March term, and it 
was entirely competent, for that reason, to enter one at the sub- 
sequent August term, unc fro tunc. That this is not the amend- 
ment of a judgment, but the entry of ene, where there had been 
none before. This attempt to argue about a matter which admits 
of no argument necessarily, runs it into absurdity. The record of 
the proceedings in the cause shows that there was a verdict ren- 
dered, upon an information containing one hundred and five sepa- 
rate counts, of guilty upon forty counts without any specification 
of which counts they were. This was necessarily a verdict of 
acquittal upon sixty-five counts, but which ones they were, no- 
body can tell. It is a rule founded in good sense, that when there 
are numerous counts in an indictment, and the jury find the de- 
fendant guilty of some of the charges, and not guilty of others, it 
is necessary that they should point out with certainty upon what 
charges they find guilty and of what they acquit, and it would be 
error to sentence the prisoner upon counts other than those upon 
which he is found guilty. Woodford v. The State, 1 Ohio State R. 
427. Here the prisoner was tried on an information containing 
one hundred and five distinct charges or counts. The jury re- 
turn a verdict of guilty upon forty counts, without pointing out in 
any manner which they were, and the court and state’s attorney 
failto have the verdict corrected and made more specific. In 
that form it becomes a part of the record. Now, what judgment 
can the court pronounce? Upon what counts of the information 
will he give judgment? If he declared consecutive judgments, as 
the state’s attorney says he did, where would he begin? Upon 
the first count? How did the court know but the prisoner was ac- 
quitted upon that? So it will readily be seen that the judgment 
which was entered of record by the clerk was the only safe and 
proper one which could have been entered upon_that verdict. 
But however that may be, @ judgment was in fact entered, that the 
prisoner be imprisoned ten days upon each count, the legal effect 
of which was, that the time began concurrently upon each. When 
the term elapsed, that entry became conclusive evidence of what 
the judgment was; and to say that the supposed judgment, en- 
tered at the subsequent term, which comprised forty consecutive 
sentences, is not an alteration of that former judgment, is sheer 
nonsense. If valid, it would be a serious alteration. 





But the court had no power or jurisdiction at a subsequent term 
to make it. Hence it is void, and the prisoner must be discharged 
from imprisonment under it. 

RELATOR DISCHARGED. 


Partnership Real Estate—Rights of Creditors. 


THOMAS B. MARRETT, ASSIGNEE IN BANKRUPTCY OF 
JOHN W. BAKER, SURVIVING PARTNER OF ATTER- 
BURY, BAKER & CO., v. WILLIAM MURPHY AND 
JOHN GRACE, SHERIFF. 


United States District Court, District of Minnesota, October 16, 
1874. 


Hon. RENSELLAER R. NELSON, District Judge. 


Property purchased with partnership funds is treated in equity as the personalty of the 
partnership. It must, therefore, as against a judgment-creditor of one member of the 
firm, be first subject to the payment of the firm debts. 

The bill of complaint in this case is filed by the assignee to de- 
termine which party to this suit has the right to the real estate men- 
tioned therein standing of record in the name of Livingston, Atter- 
burry and John W. Baker. The defendant, Murphy, claims the 
better right to the interest of Atterbury in the real estate, by virtue 
oftwd judgments and executions levied. The first judgment was 
rendered and docketed October 11, 1872, in the District Court of 
Ramsey connty, Minnesota, in a suit pending between Murphy 
and Livingston, Atterbury and Crawford Livingston, partners; the 
second was rendered in the supreme court of said state, August 18, 
1873, and docketed in the Ramsey County District Court, Au- 
gust 20, 1873, ina suit pending between the same parties. 

The sheriff had levied upon the interest of Atterbury in the real 
estate owned by Atterbury and Baker, and was proceeding to sell 
the same when an injunction was issued by this court. 

The assignee claims that the property was purchased with part- 
nership funds, by the firm of Atterbury, Baker & Co., as partner- 
ship property, and that Atterbury’s interest is first subject to the debts 
of the creditors of the firm, before the individual creditors of Atter- 
bury can assert their claims, whether they are in the nature of 
judgments or otherwise. 

The undisputed facts show, that Baker, as surviving partner, was 
adjudicated bankrupt May 23, 1873; that Marret was appointed 
assignee June Io, 1873, and received the proper instrument of 
assignment, which included the real estate in controversy, men- 
tioned in the schedules of the bankrupt as the property of the firm ; 
also, that the firm of Atterbury, Baker & Co., commenced business 
in May, 1872, and continued until March 3, 1873, when Atterbury 
died, and that during the existence of the firm, the property in dis- 
pute was purchased, and the firm notes given for the purchase- 
price of a portion of it, which were taken up and paid at maturity 
or shortly after ; that for two of the city lots payment was made by 
deducting the amount out of the contract price for certain materials 
furnished and work performed by the firm in the line of its busi- 
ness. 

The deeds were executed to Livingston, Atterbury and John W. 
Baker. The firm is wholly insolvent. 

E. C. Palmer, solicitor for complainant; 7 V. D. Heard and 
H]. F. Horn, contra. 

‘NELSON, District Judge.—The rule in relation to the real prop- 
erty purchased with partnership funds, at least so far as the part- 
ners and their creditors are concerned, is pretty well settled. 
Equity treats such real estate, without reference to the situation of 
the record title, as the personalty of the partnership. The tenure 
real estate applied to partners, is that they become tenants in com- 
mon, and each partner can only convey his own share, but the 
general current of authority, although there is some conflict, in 
equity, charges such real estate with the debts of the partnership. 
If there is a survivor, the share of the deceased partner in the sur- 
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plus of the partnership real estate remaining after the payment of 
the partnership debts,and the adjustment of claims between the indi- 
vidual members of the firm, is considered as real estate only, in 
any controversy between the heirs at law and the personal represen- 
tatives of the deceased. Story on Part. sec. 93, pp. 136-7, 3d ed; 
2 Barbour, Ch. Rep. 165. The doctrine establishing, by an equit- 
able fiction, partnership realestate as personalty, is in favor of trade 
and for the benefit of surviving partners and firm creditors. 

I do not understand or so interpret the statutes of Minnesota that 
they change in any respect the equitable doctrine above stated. 

The claim here is not a secret trust, or secret equitable right. If 
it exists at all, it is the result of the operation of law, and nothing 
in the statutes of this state defeats it. 

I do not mean to assert that, as an abstract proposition, partners 
cannot with partnership funds purchase real estate, and hold it 
otherwise than as partnership property. If it was not the intention 
of the partners to so purchase and _ hold it, there can be no objec- 
tion toa purchase, in good faith, for their individual account. 

In this case, however, the testimony shows that it was the inten- 
tion to hold it as partnership property. The surviving partner so 
states in his evidence, and has so returned it inthe schedules. It 
must, therefore, as against this judgment creditor, be first subject 
to the payment of the firm debts. 

Decree will be entered for the complainant. 

DECREE FOR COMPLAINANT. 
Limited Partnership—Contracts of Partners out of 
Scope of Business. 


ELISHA TAYLOR, ASSIGNEE, v. AUGUST RASCH AND | 


WILLIAM BERNART. 


United States Circuit Court, Eastern District of Michigan, Oc- 
tober 19, 1874. 


Hon. JoHN W. LoNGYEAR, District Judge. 


1. Limited Partnership—Notice.—All persons dealing with a limited partnership 
are chargeable with notice of the scope of the partnership business as specificd in the 
articles of copartnership when the articles have been duly filed and published as re- 
quired by law. 

2. Contracts by General Partners out of the Scope of the Part- 
nership Business.—The same principle of law that protects a general partnership 
against liability upon contracts by individual partners out of the scope of the partner- 
ship business, protects the capital of special partners, in a limited partnership, against 
liability upon like contracts by general partners. 

3- No departure by general partners, no matter how common or 
long continued, if not consented to or known and acquiesced in by the special partners, 
can have the effect to change or enlarge the scope of the partnership business as speci- 
fied in the articles of copartnership. 


In Equity. On pleadings and proofs. 
When this case was before the court on a former occasion,-on 











demurrer to the bill, it was held that a proper case for relief was | 


made out by the bill. The demurrer was overruled, and the de- 
fendants were granted leave to answer. 5 N. B. R. 309; 1 Am. L. 
T., 201. Thereupon the defendants answered and proofs have 
been taken. 

The issues of law arising in the case as made by the bill, were 
disposed of by the decision of the court upon the demurrer. All 
that remains to be done, therefore, is to dispose of the issues made 
by the answer. They are as follows : 

1. That the arrangement or agreement under which the furni- 
ture in question was purchased by defendants, was not as set up in 
the bill, but was made with “‘ the firm of Tillman, Sillsbee & Com- 
pany, by and through said William Tillman,” and was of the tenor 
and effect, ‘‘ that if the said defendants or either of them would 
purchase furniture of the said firm of Tillman, Sillsbee and Com- 
pany, that then the said firm of Tillman, Silsbee & Company, or 
any of the members thereof, should purchase clothing of these 
defendants in payment of the same.’’ 2. That the arrangement 
and agreement.was within the scope and ordinary course of busi- 
ness of the firm. 









Ashley Pond, for complainant; O. Kirchner and G. V. N. Lo- 
throp, for defendants. 

LONGYEAR, J.—The firm of Tillman, Sillsbee & Company was a 
limited partnership, and was composed of William Tillman and 
Charles E. Silsbee as general partners, and John S. Newberry as 
special partner. Whatever the proofs show as to the general 
partners being parties to the arrangement for exchange of patron- 
age between them and the defendants, or as to what the particular 
character of that transaction was, one thing is certain, and that is, 


there is no proof or pretense that the special partner was in any way 
privy to the arrangement, or knew of it, or in any way assented to 
it. It is contended, however, that by the statutes of Michigan the 
general partners had authority to bindthe firm. The statute re- 
“Section 3. The general partners only 
shall be authorized to transact business, to sign for the partnership 
and to bind the same.” 1 Compiled Laws of 1871, page 520, sec. 
1569. ‘The effect of the statute is simply to exclude the special 
partner from active participation in the business of the firm; and 
as to the general partners, it confers no authority upon them to 
transact business, sign for the partnership, and to bind the same 
in any manner, or to any extent whatever, beyond the purposes and 
scope of the partnership. Therefore, conceding that the arrange- 
ment in question was made with the general partners, as claimed 
in the answer, if it was not within the scope and purposes of the 
| partnership, it was wholly unauthorized and therefore void. This 
| brings us to the second and only remaining issue made by the 
answer. 

The scope and purposes of the partnership are specified in the 
articles to be as follows : 
| ‘*Second—That the general nature of the business to be trans- 
' acted by said partnership, is the purchase, sale and manufacture 
| of all kinds and descriptions of furniture, chairs, upholstering, 
furnishing and upholstered goods, lumber, and all kinds of arti- 

cles, merchandise, tools and machinery, used in such manufac- 
tures. "’ 

Surely it does not require argument to show that a contract for 
the purchase of clothing for the individual general partners, or 
otherwise, does not come within ‘“‘ the general nature of the busi- 
ness to be transacted by said partnership,” as specified in the 
articles. 

But it was contended that such had been the usual course of 
business of the firm, and proofs were adduced tending to show 
that such was the fact; and it was argued that, therefore, the de- 
fendants had a right to assume that the transaction was within the 
scope of the partnership. The articles of copartnership were duly 
filed and published, as required by the statute, and all persons 
dealing with the firm were bound to take notice of, and were 
' chargeable with knowledge of their contents. No departure by 
the general partners, no matter how common or long continued, 
if not consented to or known and acquiesced in by the special part- 
ner, could have the effect to change or enlarge the scope of the 
business as specified in the articles. To hold the contrary would 
be to disregard plain provisions of law for the protection of special 


ferred to is as follows: 





of extreme hazard to the special partner. 

In the opinion of this court, overruling the demurrer to the bill 
(supra), it was shown that a general partnership could not be made 
liable upon a contract by an individual partner out of the scope of 
the partnership business. The same principle of law that protects 
general partners from liability in such cases, protects the capital of 
special partners in a limited partnership. Troubat on Limited 
Partnership, sec. 377. 

It results that the complainant is entitled to a decree against the 
defendants for the balance of the account of Tillman, Sillsbee & 
Co., against them over and above the fifty dollars actually paid to 
the firm by one of its employees on account of defendants, together 
with interest on such balance from and after the date of the last 





item in the account, viz.; June 8, 1870, and for costs. 


partners and the public, and would make a limited partnership one 
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The balance of the account as alleged in the bill, and admit- 


ted by the answer, was - - . - - $47325. 
Interest from June 8, 1870, to date, October 19, 1874, four 

years, four months, eleven days - - - 144 47 

Total - - . - - . $617 72) 


DECREE ACCORDINGLY. 


Bankrupt Act—Discharge—Limitation as to Time. | 


In re BARRETT. 


United States District Court, Eastern District of Texas, Octo- 
ber 22, 1874. 


Hon. AMos Morri Lu, District Judge. 


Section 29 of the bankrupt act provides, that ‘‘if no assets have come into the hands 
of the assignee,” the bankrupt may apply for his discharge “‘ at any time after the ex- 
piration of sixty days, and within one year from the adjudication of bankruptcy."’ No 
power resides in the court to extend this limitation on account of sickness or other dis- 
ability, and if the application be not made within the year, it cannot be entertained. 


MorRILL, J.—The question for adjudication is whether the 


bankrupt, whose estate had no assets, is entitled to a discharge | 


from his debtsif he shall have neglected to apply for such discharge 


for more than one year from the time he was adjudged a bank- | 


rupt. 
The first paragraph of section XXIX of the bankrupt act pro- 
vides: ‘‘ That at any time after the expiration of six months from 


the adjudication of bankruptcy, or * * if no assets have 
come to the hands of the assignee, at any time after the expiration 
of sixty days, and within one year from the adjudication of bank- 
ruptcy, the bankrupt may apply to the court for a discharge from 
his debts.”’ 

The statute contemplates in this section two classes of bank- 
rupts, the difference between them being the having and not hav- 
ing assets. To one class no limit is assigned as to the time the 
bankrupt may apply to the court for a discharge after the expira- 
tion of six months from the adjudication of bankruptcy ; to the 
othér it is provided that ‘‘ he may apply at any time after the expi- 
ration of sixty days, and within one year from the adjudication of 
bankruptcy.” 

It must be considered that, as the bankrupt act does, by its pro- 
visions and effects, impair the obligations of contracts, and would, 
on that account, be unconstitutional, if not expressly provided by 
the constitution, the construction to be given to this act must be 
strict ; and certainly when the act expressly provides the way and 
manner, and within what periods of time a bankrupt may be dis- 
charged, the only question that can arise is, does the applicant 
come within the provisions ?”’ 

In this case the applicant seems to have realized the fact that he 
has not applied within the proper time, and has stated the causes 
and reasons for delay. 

If the act authorized a judge to extend the time in consequence 
of the sickness or other disability of a party, there would be a dif- 
ferent case presented from the one now before the court. As the 
case now stands, since the statute says that ‘‘ the bankrupt may 
apply for a discharge after the expiration of sixty days and within 
one year,” and does not authorize the application to be made at 
any other time, a court cannot consider an application made at 
any other time than as provided by the statute. The court can 
not extend, enlarge or contract the evident and express provisions, 
meaning and intent of the statute. The court has no more power 
to discharge an applicant who fails to comply with one provision of 
the act than another, or all others. The application is refused. 

DISCHARGE REFUSED. 





INDEX TO THE JOURNAL.—In answer to several correspondents, we would 
say that we are preparing an index to the JOURNAL, which will be issued as a 
separate number at the end of the year, number 53. Unless we deceive our- 
selves, it will be elaborate and complete, and dring every thing to the surface. 


| (Correspondence. } 


The Jurisprudence of Massachusetts. 


A recent article in the CENTRAL LAW JOURNAL, concerning the 
late Chief Justice Shaw, of Massachusetts, suggests some fragment- 
ary reminiscences of the court over which that distinguished mag- 
istrate presided, and the judges, who from time to time, have been 
connected with it. This is comparatively not a very wide field of 
enquiry ; because the Supreme Court of Massachusetts enjoys the 
now enviable distinction of being a consitutiona/ tribunal, not ex- 
isting at the mercy of each annual legislature ; and its judges have 
always held their offices for life. The consequence has been, not 
merely that they have, asa rule, been able lawyers, but alsothat they 
have been very few in number, when contrasted with the same 
class of officers iri those states which are in the habit of abolishing 
their courts to humor the popular will, and, at longer or shorter 
| intervals, of appointing or selecting their judicial officers. 


Not long ago was published the one hundredth volume of Massa- 
chusetts Reports. It wouldalmost seem as if the legislature, which 
recently restored the original system of numbering the volumes, 
had contemplated some special notice of the approaching cenfen- 
| mza/. After the seventeenth volume of Massachusetts Reports, so 
| called, the series became broken up into the fragmentary collec- 


| tions known by the names of the successive reporters, Pickering, 
Metcalf, Cushing, Gray and Allen; deriving, no doubt, some ac- 
cession of value and authority from the names of these eminently 
qualified individuals, but hardly enough to compensate for the 
accompanying loss of unity and sequence,and especially of that pres- 
tige which has indeed always attached to the jurisprudence of Mas- 
sachusetts, and whicn cannot be fully accomplished without the 
express imprint upon each volume of its judicial law of that identical 
name. 


In a notice like the present, number oe of the one hundred, of 
course demands special attention. It is the Genesis of Massachu- 
setts jurisprudence, and though doubtless deemed apocryphal by 
those who are prone to “ 
ture and life, upon examination does no discredit to the court or to 
the state of which it is the representative. Indeed, with reference to 
this and all the early volumes, the words of the primeval, sacred 
book may, without exaggeration, be quoted: ‘‘ There were giants in 
those days.’’ Francis Dana, chief justice, who appears only in 
the first volume, the son of a very distinguished lawyer, took a 
high rank among the eminent men of his day. He was in intimate 
communication with Washington. John Adams makes honorable 
mention of him as a leader among ‘‘the sons of liberty."". He was 
a member of the first provincial Congress; sent on a private ante- 
revolutionary embassy; filled a variety of offices connected 
with the formation of the new governments, and, immediately 
before his appointment to the bench, was minister to Russia. But, 
for some reason or other, even during the short period for which he 
presided over the court, Chief Justice Dana seems to have been 
unaccountably reticent, his associates on the bench, Strong, Sedg- 
wick, Sewall and Thacher, having in a majority of the cases deliv- 
ered the opinion of the court. Many other names of the period, 
fully bear out the remark, that it was one abounding in distinguished 
men. Theophilus Parsons appears conspicuously at the bar 
in volume first, but early in the second is transferred Jer sal/tum to 
the chief justiceship. Among the ‘‘ Examiners of Counsellors and 
Attornies "" appointed by the court, March term, A. D. 1806, are 
| the names of Parsons, Gore, Dexter, Otis, M. Sullivan, A. Jackson, 
| Dane, Prescott, Putnam, Story, Ward, T. Bigelow, all men of mark, 
| and most of them of national fame. 
| In looking over volume first of the reports, two criminal cases 
| arrest our attention as decidedly semsationa/, sufficiently so to jus- 

tify the payment of a liberal bounty to any newspaper runner of our 
| own day, who might have been fleetest in the race to serve them 
| up fora generation which lovesto “ sup full of horrors."’ John Battis, 
a negro, was indicted for the murder of Salome Talbot, a white 


ring inthe new"’ in law as well as litera- 
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girl aged thirteen ; also for a rape upon the same girl. To both indict- 
ments he pleaded guilty, but was informed by the court of his rights, 
and of the legal consequences of such pleas, and remanded to prison 
that he might have opportunity to retract them. Being again 
set to the bar, he repeated the same pleas, upon which the court 
examined the officers and the committing magistrate as to his sanity, 
and “‘ whether there had not been tampering with him by promises, 
persuasions, or hopes of pardon, if he would plead guilty." Noth- 
ing of the sort appearing, he was again remanded and the pleas 
recorded. On the last day of the term the prisoner received his 
sentence, ‘‘ which the chief justice delivered in a solemn, affecting 
and impressive address to the prisoner.’ He was afterwards 
executed. 


Five pages after this case comes that of Seth Braley,indicted forthe 
murder of his wife. To the question ‘‘ whether he was guilty or 
not guilty, the prisoner, in a voice scarcely audable, said, he did 
not know what to say—that it appeared to him she was still alive— 
it seemed to him he had seen her since."” After repeated cautions 
from the court, he continued to make the same answer, firmly add- 
ing,‘ that he was guilty of whathe had done, but did not know what 
he had done."’ Being remanded, on the next day “he said that 
he was guilty of all he had done he must confess." Upon these indi- 
cations of insanity, confirmed by the circumstance that soon after 
the alleged murder, the prisoner had cut his own throat, the court 
immediately impanneled a jury, to try whether he neglected or re- 
fused to plead of his free will and malice, or by the act of God. 
The jury found the latter ; ‘‘ whereupon the prisoner was remanded 
(not to an insane asylum,—some progress in seventy years—but) to 


gaol.” 


Another noticeable case in volume first is that of Martin v. the 
Commonwealth, very elaborately argued and adjudged, in which 
the estate of a married woman was held not liable to confiscation 
under the adsentee act. 


With the close of the first volume terminates the judicial career 
of Chief Justice Dana, and the great seal of Massachusetts falls 
into the hands of Theophilus Parson. We have already applied 
the expressive, if hyperbolical, term g?az/s to the lawyers of that 
period ; and from the eulogy of Judge Parker it appears that this 
was the favorite designation of Chief Justice Parsons by his co- 
temporaries. That memoir, found at the close of volume 1o, is 
perhaps rather less marked by discrimination, than by genuine 
and unqualified respect and admiration. But, making all allow- 
ances for the partiality of an official associate and a warm friend, 
such a tribute from such a source could not well have been paid 
to any other than a great and good man. In one respect particu- 
larly, it is confirmed, so far as all our recollections extend, by uni- 
versal tradition : namely, that Judge Parsons, besides being a pro- 
found and learned lawyer, was equally remarkable for the extent 
and variety of his general information; an ¢xfert in classical liter- 
ature, in science, and more than all, in everything pertaining to 
the common affairs of life. To this distinguished reputation his 
reported judgments hardly do justice. In the first place, they are 
comparatively few in number, and the merit of a judge, as of 
every other intellectual producer, must be tried by the compound 
test of number and quality. If it were possible to conceive that 
Shakspeare, with the central fire in his heart and brain which 
burst forth in Macbeth, should never have written anything else, 
miracle of genius as it is, he would not have attained the unap- 
proachable pinnacle of fame which he actually occupies. 

And so Lord Mansfield, Lord Eldon, Judge Story and Judge 
Shaw, not merely because they filled their respective offices so wel/, 
but also so /ong, are entitled to the first rank among English 
and American judges. During the entire period for which Judge 
Parsons presided over the court, the number of Jer curiam opin- 
ions, and of those given by the associate judges, is unusually large. 
Down to the 4th volume the sevza/im practice prevailed, one fea- 
ture of which is, that the chief justice is the last of three or four 


to speak, when it may well be supposed there is little left for him 
to say. One gets slightly weary of this rather unaccountable prac- 
tice, and cannot help sometimes longing, in military phrase, for a 
counter-march, which will bring the commanding general to the 
head, where he belongs. In fact, where the judges are all agreed, 
especially if in premises and conclusions alike, the sometimes 
three or four times repeated “I fully agree with my Lord,” found 
in the latest English reports, becomes superfluous and pretty costly 
verbiage. We learn from the biographical sketch of Judge Par- 
ker, that Judge Parsons for two years before his death, was pros- 
trated by disease ; and this may account for the greatly diminished 
number of opinions to which his name is attached in the later vol- 
umes of his chief justiceship. His judgments in important cases, 
as might be expected from the character of the man, are marked 
rather by clearness, precision, and sometimes logical or almost 
mathematical demolition of adverse arguments, than by great or 
profound learning. In this respect he very much resembles Chief 





Justice Marshall. 


If elsewhere sometimes exaggerated, the following extract from 
Judge Parker's memoir of Judge Parsons is fully borne out by a 
careful examination of the reports: ‘‘ He presented his proposi- 
tions in regular and lucid order, drew his inferences with justness 
and precision, and enforced his arguments with a simplicity, yet 
fullness, which left nothing obscure or misunderstood. He seemed 
to have an intuitive perception of the cardinal points of a cause, 
upon which he poured out-the whole treasures of his mind, while 
he rejected all minor facts and principles from his consideration. 
He was concise, energetic and resistless in his reasoning. The 
most complicated questions appeared in his hands the most easy 
of solution; and if there be such a thing as demonstration in ar- 
gument, he, above all the men I know, had the power to pro- 
duce it.” 


Brief as was Judge Parsons’ term of office, his remarkable charac- 
ter and talent were of inestimable service in laying the foundations 
of Massachusetts’ jurisprudence. For this great purpose mere legal 
learning was by no means the primary requsite. The English 
common and statute law was no doubt for the most part our law, 
and to understand it thoroughly was an indispensable qualification 
of a Massachusetts judge. But few pages of the early reports can 
be read, without finding illustrations of the fact, that immemorial 
usage, and early colonial and provincial statutes, had, upon a vast 
variety of subjects, almost created a law of our own. Judge Par 
sons was precisely the man to learn, appreciate and apply this lo- 
cal jurisprudence ; and his happiest efforts are those in which, per- 
haps, by way of reply to learned arguments of counsel, founded 
upon the text of the English law, he adduces unanswerable enact- 
ments and precedents to disprove its binding authority in the State 
of Massachusetts. In such cases, we see the thoroughly practical 
man, conversant with all sorts of things, and familiar with all sorts 
of people; the man who, endowed by nature with extraordinary 
capacities which study and learning had indefinitely improved 
and developed, allowed none of the innumerable occasions to pass, 
when he was brought into contact with others, without making 
some important addition to his stock of available knowledge. 


It may have been the result of these peculiar traits, that while 
Judge Parsons presided over the court, there were so few cases of 
divided opinion. Without assuming to reveal the secrets of judicial 
deliberation, it is not presumptuous to believe, that no single cause 
can contribute so strongly to unanimity among consulting judges, 
as the recognized oversight of one strong and commanding mind, 
ready to avail itself of argument and authority, but after all, often 
harmonizing or neutralizing mere technical precedent by the ap- 
plication of some simple and indisputable principle of common 
sense. It is certainly worthy of notice, that in one of the earliest 
volumes of the reports subsequent to the death of Judge Parsons, 
are contained many important cases, in which the court were 





divided. It had then come to consist of at least two eminent men— 
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Chief Justice Parker and Judge Jackson—who might be considered 
to represent two opposite phases of the judicial mind; the former, 
bordering, perhaps, on the latitudinarian, prone to construe away 
any technical rule which might stand in the way of substantial 
justice; the latter, one of the most exact, though at the same time 
finished and accomplished of American jurists. 


It would be an unpardonable omission, in dismissing Chief Jus- 
tice Parsons and his times, not briefly to mention another cotempo- 
rary sage of the law, to whom he himself sometimes alludes in 
terms of high respect and regard, as his valued counsellor and 
friend. Judge Trowbridge may be regarded as a somewhat my/h- 
ical character. He flits across the stage of our early judicial an- 
nals, wearing ‘‘a kingly crown,” 
phantom kings of the play, almost before we have time to bestow 
a glance upon him. His Reading on Mortgages is the only sur- 
viving memorial of his legal learning. Although a valuable com- 
position, in its day, of a subject then imperfectly developed and un- 
derstood, and very often cited with approval by eminent judges,. 
it can hardly be now considered as a very complete or in all 
respects accurate statement of the law of mortgages. 


indeed, but vanishing, like the 


The immediate successor of Chief Justice Parsons was Judge 
Sewall, for many preceding years a justice of the court, who, how- 
ever, survived his predecessor but a very short time, both his ap- 
pointment and his death being recorded in the 11th volume of the 
reports. In immediate connection with him may be mentioned 
Fudge Demey father of the late Judge Demey, whose death suc- 
ceeded his appointment in an equaliy short space of time, volume 
11 recording the latter and volume 12 the former. Unlike his ex- 
cellent and distinguished son, some of whose numerous opinions 
are among the most valuable to be found in the entire series of 
Massachusetts Reports, no recorded judgment perpetuates the 
memory of Judge Demey. ‘To Chief Justice Sewall succeeded 
Judge Parker who had also been on the bench almost from the 
commencement of the reports. We are informed by the reporter, 
in announcing his appointment, that the office was tendered to 
Judge Thatcher, an older judge, but he declined it “ propfer invatl- 
itudinem.”’ Chief Justice Parker presided in the court fora 
longer period than any other man except his immediate successor, 
Judge Shaw. Judge Parker must no doubt be regarded as the 
chancellor of Massachusetts jurisprudence ; entitled to all the 
praise and all the censure which may be involved in the applica- 
tion of that title to the judge of a common law court. If at times, 
to disturb ancient foundations and explain away well established 
but technical and sometimes obsolete and ou¢lived rules, is more 
than balanced by infusing into jurisprudence the progressive spirit 
of aconstantly improving age; then he deserves to be called a 
jurist of the highest order. And whatever opinion may be entertain- 
ed upon this point, as specimens of rhetorical composition, of flow- 
ing and graceful language, often rising into eloquence where the 
case calls for sympathy or rebuke, Judge Parker's judgments 
have very few superiors in English or American Reports. In the 
case of Goodwin v. Hubbard, 15 Mass. 210, the law of which can 
hardly be said to have long survived its propounder, the chief jus- 
tice says, ‘the question presented....is whether....the demandant 
can maintain his action for the land. If he can, we must submit 
to the humiliation of having a gross fraud and conspiracy success- 
fully practiced, without being able to afford any relief.....But we 
apprehend that our laws do not merit such a reproach ; and that by 
attention to certain general principles and rules, always recognized 
and respected as the basis of judicial decisions, justice may be done, 
the purity of the laws vindicated, and the purposes of this fraudu- 
lent combination defeated. He sometimes relieved the usual 
gravity and dullness of judicial opinions with a passing witticism. 
Thus in Peele v. the Suffolk Ins. Co., 7 Pick. 256, he says: “ In- 
deed we cannot but think there has been a straining of the cause, 


as well as of the vessel, in order to charge the underwriter.” 
We propose only to glance at the judges who have successively 
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sat upon the supreme bench of Massachusetts in later times. One 
of the most conspicuous, for the length of his term of office, and the 
good old age at which he died, was Judge Wilde. His first ap- 
pearance is in the year 1815, in the 12th volume of Massachusetts 
Reports; his last in the year 1850 in the 6th volume of Cushing. 
He resigned November 5th, 1850. He was a man remarkable for 
simplicity of manner and character, of great learning, but without 
the slightest pretension or display. Some of his judgments, par- 
ticularly in cases relating to real property, are among the best in 
the Reports. If he had any fault, it was that of sometimes, ina 
hasty reliance upon his own rare sagacity, propounding a rule of 
law, as indisputable, which is by no means borne out by the au- 
thorities. As where, in the case of Mason v. Thompson, g Pick 284, 
he holds an inn-holder to be, like a common carrier, the z#surer of 
his guest’s property ; or where, in Lowell v. Boston, &c., 23 Pick. 
31, he says of the now substantially overruled case of Bush v, 
Steinman that ‘‘ this decision is fully supported by the authorities 
and by well established principles."’ Few judges have ever been 
more venerated and beloved than Samuel Sumner Wilde. 


Another conspicuous judge was Marcus Morton who came upon 
the bench in the year 1825, and whose first opinion is found in the 
3d volume of Pickering. Judge Morton, having been elected 
governor, resigned his office as judge in January, 1840. He too 
was a learned and able jurist, as abundantly appears from his 
recorded judgments ; but his for/e was at nisi prius, and more es- 
pecially in his charges to the jury. In this department he prob- 
ably never had a superior, if an equal, in the state. Samuel Hub- 
bard is another conspicuous judge, although his term of office was 
comparatively short, and his opinions are few. He first appears in 
the year 1842, in the 3d volume of Metcalf, and died in 1847. No 
man ever saw through the intricacies of a complicated account 
more quickly or keenly than Judge Hubbard. His noble form 
and benignant countenance did no more than justice to the strength 
and kindness of the man. It is within the knowledge of the writer, 
that a youthful member of the bar, an entire stranger to judge Hub- 
bard, happened to argue a cause before the full court, but during 
the argument Judge Hubbard was casually absent from the bench. 
He came in soon afterwards, and, seeing the counsel pass from the 
court-room into the library, the Judge stepped from the bench, 
followed him, expressed his regret at not hearing the cause argued, 
adding, ‘‘I understand it was very well argued,’’ and then re- 
turned to his seat. That young man, if alive, is young no longer ; 
but cannot have outlived the recollection of this simple, but most 
expressive act of judicial kindness. 


In the year 1820, first appeared at the bar of Massachusetts, a 
man, whom not to single out for special mention would be a most 
glaring defect in any notice, however cursory, of the jurisprudence 
of that state. Daniel Webster stands as pre-eminent among law- 
yers and jurists as among publicists and statesmen. For that in- 
tellectual greatness which consists in the combination of powers 
and attainments, rarely found united to an extraordinary degree in 
the same individual, and in fact to some extent incompatible with 
each other, Mr. Webster never had his equal in this country, and 
perhaps few superiors in any other. Thus, he wasa faultless writer. 
His style is almost a model of pure English; never wanting in 
force and vivacity, yet never running into rhetoric or exaggeration. 
It is needless to speak of him as an orator, for no one who ever 
heard him speak will question the proposition, that his eloquence 
was. peculiar to himself; not merely superior 7” degree to that of 
any other man, but more differing in 4d, and, until his head and 
face and eye and form, in fact until the whole man could be trans- 
ferred to another, not approachable or imitable, so much was it the 
individuality of Daniel Webster. As a lawyer, in which light we 
would now more particularly look at him, it mattered not whether 
he was called upon-to enchain or s/orm a jury, often perhaps to 
the overthrow of some strict rule of law, or the disregard of decided 
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intimations from the bench ; or whether, before the highest tribunal | ex ve/. Manyx v. Whitson, has been delayed several weeks for 
and most illustrious judges of the nation, he vindicated the consti- | want of space. For it we are under obligations to Edward P. 
tutional sacredness of charter rights, or the right of a state todefend | Vail, Esq., state’s attorney for Schuyler county, Illinois. 
itself against treason, or the Christian faith as the vital spirit of all | =—=——————————— == 


true charity ;—in all these emergencies, Mr. Webster was perfect Summary of our Exchanges. 
“‘ master of the situation,” and ‘‘ what man dare do” he both dared The Chicago Legal News, for October 31, contains a very interesting de- 
and was able to accomplish. cision of Mr. Circuit Judge Drummond, United States Circuit Court, Northern 
In the 6th volume of Pickering, in the year 1827, we first find District of Illinois, on the assignment of patents. The following is the sylla- : 


bus, prepared by James L. High, Esq., of the Chicago bar: 


the n ; . Mr. C ‘s earli appearance 
e name of Rufus Choate fr. Choate's earliest appear 1. Object of the Recording Act.—The object of the 11th section of the act 


before the profession and the hens was rather like the flash of Congress of 1836, requiring assignments of interests in patents to be recorded 
of a meteor than the gradual rising of a star. We know of no term within three months, being for the protection of dona fide purchasers, without 
which better expresses the peculiarities of the man—physical, men- | notice of previous assignments, a conveyance of a patentee by aright under the 
tal and moral—than electric. The only man to whom we ever | patent, is valid, as between the parties, without being recorded. 
likened him in personal appearance was Lord Byron, as seen in 2. Subsequent Assignment Operative on Residuary Interest.—Where 4 
his professed likenesses. The resemblance may have been in patentee conveys all his right, title, and interest in the patent in a particular 
part occasioned by the fact that the young lawyer, like the young territory, but has previously parted with some interest under the patent in a 
a Aes 5 s portion of the same territory, the second assignment will be held to operate 

poet, so arranged the dress about the throat, as to leave it compar- 3 ve 

, . ; ‘ only upon the residuary interest of the patentee, after having made the pre- 
atively open, thus greatly increasing the effect of his curved lip, 
flashing eye, and curling black hair ; the fow?t ensemble being that | ihe second. 
of a poet, an orator, an artist, or whatever else might occur to 3. Construction of Second Conveyance.—Where the patentee has any re- 
the man or woman, for the first time meeting him ; but, to each | maining interest in the patent upon which a second assignment can be said 
and all alike, a genius of the highest order, destined to make his | fairly to operate, and the second assignment purports to convey only his exist- 
mark upon the age, and such as only in a cycle of years lights ing interest, it will not be construed as showing an intention on the part of the 
upon this prosaic world. assignor to convey what he had previously conveyed. 


vious assignment, even though the first assignment be not recorded until after 


h a ’ 4. The Case Stated.—Complainants, in a bill to enjoin the infringement of a 
Mr. Choate was indeed an extraordinary man; one who com- patent, and for an account, claim title under assignments from the patentee, 


bined, almost without a parallel, in this or any other country, | executed in 1860, of the right under the patent for the counties of W. and H.., in 
mental qualities the most diverse and opposite—genius and | Illinois. Defendant claims under an assignment from the patentee, executed 
logic, poetry and philosophy, heartand head. Yet of all his traits | in 1870, of all his right, title and interest in the patent in certain territory, includ- 
we should select as the most striking, sémp/icity ; simplicity of ing Illinois, which assignment was first recorded. Aeéd, that the first assign- 
character and purpose ; forgetfulness of self: an entire absence | ™*"t is operative, though not recorded until after the second, and thata plea 
of personal ambition - appreciation of the true and the beautiful : to the bill setting up the second assignment in bar of complainants’ right of ac- 
: # 3 3 *.| tion should be overruled. 
consecration of all his splendid faculties to the performance of 


his é This i h hi : 5. Recording Act of 1870 Construed.—-The provisions of the 36th section oi 
1s duty. is itwas more than anything else, which made him | jhe act of Congress of 1870, with regard to the recording of assignments ot 


the idol of his friends and professional brethren, the charm of | patents, are substantially identical with those of the 11th section of the act of 
society, and the pride of the commonwealth. 1836, as construed by the courts. 
Kennicott v, Supervisors of Wayne county, sounds familiarly, and we find 
In a cursory review of the Massachusetts Reports, no one can that it is the same case which is reported in 16 Wallace, 452. It had been re- 
fail to be impressed with the constant recurrence of subjects of manded to the court in which it had originated, and now the Legal News prints 
litigation, which have now wholly or partially disappeared from an cpinion of Mr. Circuit Judge Drummond, finally disposing of it, we pre- 
[ ’ : sume. The syllabus, prepared by Mr. Bissell, the official reporter, is as fol- 
the jurisprudence of the state. Take, for example, the title of ° 
Militia, chiefly applicable to the periodical ¢rainings and musters 
of the enrolled soldiery in time of peace. The quibbles, dodges | not competent evidence to impeach them in the hand of parties claiming to 
and evasions resorted to, for the purpose of escaping a half day’s be dona fide holders, unless they are shown to have had some connection with 
inspection upon the public square, or march through the streets, | such letters. 


lows : 
1. Letters Between Third Parties—engaged in negotiating the bonds, are 


were embodied in certioraris, the discussion and adjudication of 2. Bonds Given for Goods.—The fact that bonds were received from the t 

which, in numberless cases, appealed to the concentrated wisdom | teasurer of the railroad company in payment of goods, is not of itself suffici- 

and learning of the four or five assembled judges of the Supreme | ent to bar the merchant from claiming as a dona fide holder, if the goods were 

Judicial Court of the Commonwealth of Massachusetts ; the grand of such a character as would be of value to the company in the construction t 
or operation of the road. \ 


point at issue being the payment of a fine of two or five dollars. 
Another change, of far higher moral significance, is the compara- 3. Correcting of Mistakes.—Where a case has been to the supreme court, 
tive disappearance of law-suits connected with ministers, the circuit court, in passing upon a collateral branch of the case, will not allow 
. ‘ : that that court has made a mistake in regard to any facts which it has actually 
churches and parishes ; often taking the, form of actions brought i . IP é 
Sit aiieitnenies Geox Chair caledt nd defended ds j passed upon—the party moving to correct such mistake must go to the 
ey Sn y *4 Saiasses, & ae erended upon grounds in- supreme court for relief. 
volvin: , Z catty 
o- 8 * _ ne — reed personalities. The sale of tnloxicating 4. Proofs Before Master.—Under an order requiring claimants upon bonds 
rs so, though still lingering, “se subject of litigation, even to appear before a master and prove their claims, a presentation of the bonds 
in the highest court, furnishes a somewhat diminished number of | py an agent or attorney is sufficient, though the proofs were taken in another I 
points for the consideration of the supreme court. Though not | state, under the act of Congress, that is sufficient if no suspicion has been 
able to say with regard to all these topics, and others of similar | thrown upon the dona fides of the bonds. 


fon - 





le 
character, ‘ous avous fait avec TouT cela,” yet the citizens of| 5. Bona Fide Holder—Presumption.—Upon the presentation of a negotiable c 
Massachusetts, justly proud, as they are, alike of their laws and | bond, the presumption of law is that the person presenting is a dona fide g 
of the magistrates who have construed and administered them, holder, until evidence is introduced tending to negative that presumption , he is si 
may well congratulate themselves, that somewhat higher issues | "4" 2° obligation of proving himself a doa jide holder. t 
have, to some extent, taken the place of those which assumed an The Legal News publishes another ruling of Mr. District Judge Blodgett, in fe 
inglorious prominence in years gone by. rH Re Scammon (ante, 328). The point invoived is a matter of practice under o 
te SEE POPE Ai PR oe % 39 of the bankrupt act as amended, and the learned judge rules that if it a 
’ appears that the requisite number of creditors have not joined in the petition, ce 
JUDGMENTS IN CRIMINAL CasEs.— The important opinion of | the court will dismiss it on motion, without requiring the debtor to file a 
the Supreme Court of Illinois, which we elsewhere print— People schedule ; and that on such motion the court will hear affidavits and evidence la 
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offered by either party, and will order the person verifying the petition to be 
examined before the register. 

And this reminds us of a mare’s nest which we think we have found. 
When we published e Scammon, in our issue of July 2, we were in such 
anxiety to get it in that number that we took it from the Chicago Times, and 
forgot to give the proper credit. “Two days afterwards, Re Scammon was pub- 
lished in the Chicago Legal News (Vol 6, p. 328), with the name of the official 
reporter of the court attached; and we were astonished to find in it a much 
longer and an entirely different opinion from the one we had published—no 
resemblance between them. We stammered out such an apology as we could, 
and directed our readers to the Legal News for a much fuller report of the 
case than ourown. And now we are beginning to think we had better said 
nothing about it; for we find Re Scammon published in the National Bank- 
rubt Register Reports, as we published it, and we find the Re Scammon of the 
Legal News published in those reports under the name of the Joliet Iron and 
Steel Co. There is evidently a mistake somewhere. Speaking of our scan- 
dalous conduct in failing to give the Chicago Times the proper credit in case of 
Scammon, calls to mind the following article on the subject of journalistic 
credit in this number of the Legal News : 

“We take pleasure in saying that the American Law Times, in its digest of 
cases, gives the volume and page of the law periodical where the opinions are 
reported at length. ‘This adds to the value of the Times, and should help to 
increase its circulation. The weekly legal periodicals owe it to themselves and 
to the profession to expose the monthlies and quarterlies that make up their 
digests of cases without stating where the opinions may be found. We will 
do our part in calling the attention of the profession to it." 

We think our excellent neighbor overestimates the damage done by the 
monthlies and quarterlies. When the facts are rightly understood, the monthly 
and quarterly law journals will be obliged to limit themselves to publishing 
heavy articles, such as the weeklies cannot figd space for, or else will be 
obliged to transform themselves into weeklies at heavy hazard to their pub- 
lishers. We say when the facts are rightly understood, for we are satisfied, 
on a close examination, that the Chicago Legal News publishes annually four 
times as much valuable matter, by printers’ measurement, at two dollars a 
year, as any monthly or quarterly publishes at five dollars a year. And then, 
when we come to consider the advantage of having legal news while it is news, 
instead of after it has become one or two or three months old, the difference 
is very striking. There is only one way in which the monthlies and quarter- 
lies can compensate their readers for this enormous disproportion between 


appears in their columns. And this compensation they but partially make ; 
for they publish almost nothing in the way of novel and important judicial 
decisions that is not previously published in the wecklies. It is true the quar- 
terlies publish valuable essays which would be beyond the limits of the space 
This, in our judgment, is the legitimate province of a quarterly 
law review. It ought to be composed of solid articles, written by the ablest 
men, on important questions of law and law reform, and reviews of law books, 
elaborate, thorough and impartial. When it undertakes to give a resume of 
the important decisions which have been reported in the twenty-five or thirty 
volumes since its last issue, it gets beyond its depth; and if its weekly con- 
temporaries have done their duty, most of its zews will be found o/d to its 


of a weekly. 


readers. 

We think the Chicago Legal News will join us in certifying that there are but 
two or three journals, monthly or quarterly, that borrow matter from the 
weeklies without giving the/proper credit. 

The Chicago Legal News also publishes Xe Frost, an interesting decision 
under the new bankrupt act, in which Mr. District Judge Blodgett holds, that in 
determining whether the requisite number of creditors have joined in a petition 
under the amendment of June 22, 1874, only those are to be counted whose 
debts are unconditionally provable—those claiming liens or holding security 
cannot be reckoned. 

It also publishes a decision of the Supreme Court of Ilinois—Mathes v. 
Dobschutz—with the following syllabus : 

1. Rights of Party Putting Improvements on Minor’s Land.—A father died 
He devised certain real estate to his 
This real estate was 


leaving a widow and minor children. 
children, After his death his widow married again. 
step-father and with his money. 
tained judgment, levied an execution on the land, had it sold, and filed a bill 
for the purpose of reaching the improvements made upon the lot, or the value 
of the property over and above the widow's dower and the value of the lot, had 
no improvements been made thereon. /He/d, upon no principle of equity 
could the bill be sustained. 

2. The Term Real Estate.—That the term real estate embraces not only 
lands, but all improvements of a permanent character placed upon real estate, 








graded and a house built on it, which was claimed to have been done by the | 
A creditor of the step-father sued him, ob- | 


them and the weeklies, and that is in the superior value of the matter which | 





and such improvements are to be regarded as a part of the land. 

3. Stranger Making Improvements.—That where a stranger constructs a 
building upon land of another without his consent, it becomes a part of the 
land, and he would become a tresspasser by removing it. 


4. Consent.—That the owners of the fee were minors and could not con- 
sent, 

5. The Step-Father and his Creditors.—That the owners of the lot did not, 
nor were they in law, capable of contracting with the step-father, and whatever 
money he may have invested in the lot was placed there*at his own risk, and it 
can neither be reached by him or his creditors. 

6. Sale Under the Execution.—That the purchaser of the lot at the sale 
under judgment against the step-father, acquired no title to the premises, for 
the reason that he had none to be sold or acquired. 

It also publishes an interesting opinion of the same court, Craig, ]J., 
v. People ex re/. Pfirshing, with the following syllabus : 

1. Appeal—Waiver.—That if appellee desired to avail himself of the objec- 
tion that no appeal would lie from the order committing appellant for con- 
tempt, he should have made a motion to dismiss the appeal ; having failed to do 
so, he waived the right to insist on a dismissal of the appeal. 


in Dinet 


2. Contempt for Failure to Pay Moneyed Decree.—That it is not proper 
for a court of equity to imprison for contempt on a failure of party to pay a 
moneyed decree, unless the disobedience is wilful. 

3. No Power to Imprison Appellant.—That if there has been a failure to pay 
according to the term of the decree, such failure was from an honest miscon- 
ception of the true construction to be placed upon it, and not to an intent on 
the part of appellant to set at naught or bid defiance to the decree. Under 
these circumstances, the criminal court had no poWér to imprison appellant 
for the alleged failure to comply with the decree to pay the attorney's fees 

It also publishes McElroy v. Parker, Circuit Court of Cook County, Illinois, 
Sibley, J. 
ceived five dollars on the purchase. He promised to deliver the hogs at 
White's scales, ‘‘ on the 4th or sthof March.” He took the hogs on the 5th of 
March to White's scales, and remained there with them till two o'clock. The 
plaintiff not being there to receive them, he returned home. The plaintiff 
found the defendant on the evening of the fifth at his own home and demanded 
the hogs. Hed, that the plaintiff could neither recover damages for a failure 
to deliver the hogs, or the three dollars paid on the contract. 


In this case the defendant sold to the plaintiff three hogs, and re- 


The Albany Law Journal, for October 24, contains an article on Delivery 
of Bonds on Condition, in which it examines the following cases: Millet v. 
Parker, 2 Metc. (Ky.) 608; Lovett v. Adams, 3 Wend. 380; Bronson y. 
Noyes, 7 Wend. 188; People v. Bostwick, 32 N. Y. 445; King v. Smith, 2 
Leigh (Va.) 157; Tindall v. Bright, Minor (Ala.), 103 ; State v. Peck, 53 Me. 
184; Dair v. United States, 16 Wall. 1; Webb v. Baird, 27 Ind. 481 ; Pepper 
v. State, 22 Ind. 399; State v. Garton, 32 Ind.1; Ward v. Churn, 18 Grat. 
(Va.) 801; Seeley v. People, 27 Ill. 173; Chamberlain v. Brewer, 3 Bush, 
(Ky.) 561; Decker v. Judson, 16 N. Y. 439. 

It concludes as follows: 

“ The conclusions, which we think ourselves warranted in drawing from this 
hasty and imperfect réview, and from some other cases which we have not had 


| space to speak of, are the following : 








“1. In the absence of all evidence of a conditional delivery by an obligor who 
has signed a bond, the presumption of law is that he has tonsented to the 
delivery to the obligee ; and this is true, whether the bond is executed by all 
the persons named in it as obligors, or not; but this presumption may be 
rebutted. 

‘2. The mere faith on the part of the obligor signing the bond, and the 
assurance to him by others, that other persons, named or not named in the 
bond, are also to execute it, is not enough to release him in case this assur- 
ance is not fulfilled ; there must at least be a delivery by him upon the express 
condition that the others also execute. 

“3. If an obligor signs and delivers a bond to a stranger or a co-obligor, 
with the expressed oral conditions that others, whether named in the bond or 
not, are also to execute it, or upon any other condition, and the condition is 
not fulfilled, the bond is void, not only as to the obligor so signing and deliv- 
ering, but also as toother obligors subsequently signing and delivering without 
condition ; and in this state it makes no difference even if the delivery was to, 
the obligee himself. 

“4. If, in an action by the obligee, one of the several obligors is discharged 
from liability, for the reason that he delivered the bond upon a condition which 
has not been fulfilled, he is not liable in contribution to other obligors whc 
have been held liable. 

“As to the first and fourth of these propositions, we think there is m 
difference of opinion in adjudged cases. As to the second, we think it accorc 
with the weight of authority, although we are aware of some cases holding, 
that if the bond passes into the obligee’s hands unexecuted by some of the 
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persons named in it as obligors, it may be avoided by obligors who executed on 
the faith and with the assurance that it should be executed by the others, even 
if not delivered strictly upon that condition. As to the third, we think it sus- 
tained by the preponderance of authority, and the better opinion; but its 
application in cases of delivery to the obligee himself, finds no countenance 
we think, outside of this state. 

“As these questions are very important and abstruse, and the subject of 
variant opinions, we cordially invite the criticisms and suggestions of our 
readers upon them.”” * 

It concludes its very interesting article on the salaries of judges. It hasa 
very useful letter from F. P. M., of Buffalo, on the Alteration of Notes, and 
contains its usual] amount of other interesting matter. 


The Albany Law Journal, for October 31, has an article by Theron G. 
Strong, under the caption, Can Actions at Law be Maintained between Hus- 
band and Wife? The following cases are examined: Freethy v. Freethy 
42 Barb. 641; Longendyke v. Longendyke, 44 Barb. 366; Adams v. Curtis, 
4 Lans. 165; Whitney v. Whitney, 49 Barb. 319; Power v. Lester, 23 N. Y. 
530; Strong v. Skinner, 4 Barb. 555; Dyett v. N. A. Coal Co., 20 Wend. 573; 
Minier v. Minier, 4 Lans. 421; Moore v. Moore, 47 N. Y. 467; Perkins v. 
Perkins, 62 Barb. 531; Wright v. Wright, 54 N. Y. 437; Dygert v. Reimer- 
schneider, 32 N. Y. 429; Whitney v. Whitney, 49 Barb. 319; Diver v. Diver, 
56 Penn.St. 109. 

It also has an article on the Lateral and Subjacent Support of Lands, pre- 
pared by H.G. Wood, Esq., from the text of his forthcoming work on the 
Law of Nuisances. It also reprints the long address of Lord Moncrieff, read 
before the Legal Reform .and Sociai Science Congress, September 3oth. It 
publishes an important decision of the Supreme Court of California—Fx 
Parte Wall—rendered September 28, holding that the local option liquor law 
of that state is unconstitutional. 





We wish we had space to publish a synopsis of the many excellent insur- 
ance cases reported in the Insurance Law Journal for October. We are 
obliged, however, to content ourselves with believing that every insurance 
lawyer takes this journal. 


The Chicago Railway Review, for October 31, prints an interesting decision 
of a New Jersey chancery court— Mettler v. Eastern and Amboy R. R. Co. 
—of which the following is the syllabus : 

The charter of a railroad company entitled them to take possession of land 
for the use of the road, when they could agree with the owners as to compen- 
sation, with a provision for arbitration and appeal to the courts. Arbitration 
was made, the report was set aside, and the issue tried in the Circuit Court, 
where the jury, under instructions from the judge, brought ina verdict for 
the damages, and found also specially the amount of interest from the time of 
the condemnation. The court reserved its judgment upon payment of the 
interest until next term. Meanwhile the company desired to proceed with 
the work, tendered the amount of damages without the interest, and took pos- 
session of the property; and the complainant filed his bill for an injunction. 
On motion to dissolve the injunction, He/d, that the company was not entitled 
to possession until the amount to be paid was finally decided by the court, and 
payment made of the full sum. Yet, as the building of the road was a matter 
of public interest, the injunction would be dissolved if the company would 
pay into court a sum sufficient to cover the interests, costs, etc. 


The Pacific Law Reporter publishes, without a syllabus, a very elaborate 
constitutional case decided in the Supreme Court of California, involving the 
construction of the provision of the constitution of that state, which prohibits 
the legislature from passing special acts creating corporations. 








The Legal Intelligencer, for October 30, publishes De Witt's Appeal, Su- 
preme Court of Pennsylvania, in which A., the holder of a mortgage, obtained 
judgment on the accompanying bond, and assigned the judgment on the docket 
to B. Subsequently, A. satisfied the mortgage of record. There wasa second 
mortgage on the same property, which, after the entry of satisfaction of the 
first mortgage, was assigned to C. He/d, that C. took it subject to the first 
mortgage, as the assignment of the judgment was notice to him that A. had 
parted with her title, and had no authority to satisfy the mortgage. 

Also Knoll v. Light, same court, which has the following syllabus : 

Where parties owning property along a water-course, carelessly permit dirt, 
and other accumulations to obstruct the natural flow of water, and it shall 
overflow and damage the property ofanother, they are liable for damages. 

But if the stream is obstructed by the growth of grass or other substances, 
over which they have no control, they are not liable. 


One party may enter upon the lands of another and abate such a nuisance. 


Also, Lovett v. Lovett, Bucks County Common Pleas, of which the follow- 
ing is the syllabus: 















1. A lapsed legacy or devise usually falls into the residue and goes to the 
residuary legatee or devisee. If there be no residuary legatee or devisee, or 
if the lapse be of a pait of the residue itself, then it passes as intestate property 
to the next of kin or heirs of the testator. 

2. An executory devise may be limited to take effect after several interven- 
ing estates, either vested or contingent, if the final eontingency upon which it 
is to vest, be not too remote; that is, it must happen, if at all, within a life or 
lives in being and a eompetent time afterwards. 

3. The widow of a tenant in fee, which fee is determined by the death of the 





tenant without issue, is entitled to dower in the estate thus determined. . 
Also, Hughes v. Gallans, Schuylkill Common Pleas, with the following 
syllabus: 


The contracts of an infant at common law cannot be enforced except for 


necessaries. When the infant represents himself of age, and thus obtains 





—Irr is reported that Germany has definitely proposed to the great powers the 
adoption of a general international maritime code. 

—AMONG the recent appointments made by the President, is that of Wesley 
Ogden, to be collector of customs at Indianola, Texas. He was lately a judge 
of the supreme court of that state. ; 

—CHIEF JUSTICE JAMES B. MCKEAN, of Utah Territory, who has caused 
such consternation among the Mormons recently, formerly resided at Saratoga, 
and once represented that district in Congress. He was a brigadier-general 
of volunteers. 

—UPON a question submitted to the attorney-general, ‘ whether the United 
States pension agent is prohibited by law from being connected with a govern- 
ment contract?" that officer, after reviewing the statutes applicable to the 
case, is of the opinion that thtre is nothing in the statutes applying.in this re- 
spect to United States pension agents. 

—COMMISSIONER BURDETTE, of the general land office, in his annual re- 
port, recommends a consolidation of the homestead and pre-emption law, 
and also that Congress give validity to homestead entries granted Indians 
who had abandoned tribal relation under a decision of Secretary Cox, but 
which was practically reversed by Secretary Delano. He also suggests amend- 
ments to the homestead laws so as to invest this class with full rights of partici- 
pation in their benefits, upon their severance of the tribal relation as a step 
forward in their civilization. 


—THERE is a prospect of some interesting railroad litigation in New Jersey. 
The other day, about forty passengers on the 1:45 P. M. Erie train, from New 
York, were obliged to stand about half the way to Paterson, and consequently 
several of them refused to give up their tickets to the conductor unless he 
furnished them with seats; after they had got seats they insisted that they 
should not be obliged to pay their fare for the time and distance during which 
they had no seats. The conductor refused to accede to this proposition, and 
ejected the resisting passengers near Passaic. Mr. Joseph C. Todd, president 
of the Todd & Rafferty Manufactunng Company, was one of this party, and he 
has brought suit against the railway for $10,000. Mr. L. C. Blanning, a Phil- 
adelphia jeweler, and two residents of Paterson, have also decided to sue the 
Erie Railroad Company for damages. 


—A Curious CAsk.—Connecticut has a mystery at Bridgeport, that is at 
tracting much attention in the New England states. A young man named 
Lattin is in jail at the above named place, charged with the crime of murdering 
Ellen Lucas, a young woman with whom he had held intimate relations. She 
was found dead in a marsh, with her face in the water, but the physicians and 
chemists have as yet been unable to account for her death. She was not 
drowned, for her lungs were still filled with air; there was no mark of violence 
upon her person, save what some believed to be the effect of pressure upon the 
nostrils ; but there were no sure indications that she had been strangled. One 
theory was that she had been killed by quick poison, and color was given to 
the idea by the discovery of sundry concoctions, including prussic acid, in a 
barn to which Lattin had had access, and testimony to the effect that he had 
purchased certain poisonous drugs. But the chemists have been unable to find in 
the stomach any traces of poison. Then it was surmised that she might have 
been struck on the head with a sand-bag, and the body was taken up, the 
head opened, and the brain cut into thin slices, but no injury there could be 
discovered. In fact, the doctors have been unabie to find any injury that 
could have eaused her death. Her wrists only show that she had been roughly 
handled by some one. ‘The coroner's jury have found that the unfortunate 
girl came to her death at the hands of Lattin, and he is held for trial, but with no 
conclusive, or really circumstantial, evidence against him. Altogether, the 
case is a mysterious one, and public opinion is strongly against the accused. 


—[ Washington Chronicle. 





